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BRIEF OF THE AMERICAN WAREHOUSEMEN'S 
ASSOCIATION AND THE INTERNATIONAL 
ASSOCIATION OF REFRIGERATED WAREHOUSES, INC. 


PRELIMINARY STATEMENT 


Rather than burden the record with a repetition 


the Questions Presented and Statement of the Case, AWA and 


* "AWA" refers to American Warehousemen's Association and 


refers to The International Association Of R-frigerated Warehouses 
ERG. 


of 


IARW* 


"IARW" 


, 


Plaintiffs-Appellants. Additional informatior erni 

the position of warehousemen who are members of IARW 

is, however, necessary to a full understanding fF the issues. 
The Members of AWA and IARW operate public merchandis 


warehouses throughout the United States, including the state of 


New York. Merchandise warehouses provide storage and distribution 


services for industrial and commercial accounts. 

AWA's 47 members, 18 of which are located in the 
State of New York, account for approximately 1,800,000,000 
cubic feet of warehouse space which represents about 75% of 


all public merchandise warehouse spac in the United States. 
(A. 163)}.% IARW's 218 U.S. member companies, 2 


c 


in New York State, account for about 567,000,000, cubic fee 


ct 


_ 


of public refrigerated warehouse space, or over 75% of the tot 


in the United States. (A. 168-169). 


AWA members typically store dry merchandise while 
IARW members provide refrigerated storage. The types of com- 
modities handled range from consumer goods such as drugs, 
toiletries, foodstuffs, appliances, clothing, etc., to the 


storage of manufacturer's parts, machinery, chemicals, etc. 


* References to the Appendix are denominated as"A". 


e typica refrigerated warehouse ré erishab]l :=- 
tuff put g a anagiing at rea j iri t 

nmer al ¥ juct wnhicn require refrigeration, such as 
1eml 241s 4 plasti ° t a | 

Bot the mer indise and refrigerated warehouss 
are ess tial part r the ationwi e@ @gji tributior YSTE I 
mar mpanie The receive 90ds from producers throughout 
the country and distribute suc ) threiuthout the urrounding 
regional territory. 

The services accorded to such goods include break- 
bulk, consolidation, distribution of pool cars, cartage, 
packaging, repairing, soopering, sampling, weighing, loading 
and unloading f rail rs, na numerous other functions re- 
dated to the storage and distribution of commercial goods. 


the refrigerat warehousem 
well as storage at a range 
the nature of the product. 

The merchandise w 


locally owned and managed 


merchandise warehouses in t 


Or more employees; only 200 


$500,000 or more; 


and 954 o 


company. 


an provides freezing services as 
of temperatures depending upon 
(A. 164 and 169). 

arehouseman is typically a small, 


Of the 1,677 general 


he United States 27 had 100 


only 


had annual gross revenues of 


f them were located in areas with 


locally owned merchandise wareh 
larg and multinational 
unknown companies located sugt he ountry 


world.* 


Merchandise warehouses perforn V a commer 
acilitating the movement of 


Goods from all over the country, as we as imported goods, are 


consigned to a local warehouse. The warehouse receives he goods, 


* The position of the warehouseman is indicated 
1970 study described in Ackerman, Gardnez & Thomas, 
Today's Distribution Center, pages 5-6 (1972), stating: 


"The average company in this industry (publi 
warehousing industry) had annual revenue of 
$235,000 ana a total storage space of } 
mately 100,000 square feet. Of the many m. 
facturers using public warehousing, 75 per cent 
were companies which distribute their products 
nationally. 


The public warehousing industry is dominated by 
local companies. Over 80 per cent of the public 
warehouse companies in existence do business in 
only one city. Of those multicity companies which 
do exist, no single organization has a significant 
national market Share", 
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1x is brea bul} and th C mercial ser 
t th is, and distribut t m i3 us tomi | 

arious Istomers of the bails Its fur tion 
Ltate the r LOW I JooaS rrom proaucer tc user. 
I ) ire recuced and operating efficiercies are 
(A 162 ’ 64 and 169) .* 
n providing 1ese vita’ commercial ervices the 
ouseman reli upon the existence of the ware- 


lien. Tt permits him to assume the risk of re- 
ds; st ing the goods; performing the necessary 


.e@ Interstate Commerce Commission described the 


uses in Gallagher v. Pennsylvania 


a el nll 


££ merchandise wareh 


wo 


Ls... SE3,. S$64<S5¢6 (1929) as follows: 
-..-public warehouses are customarily used 
for the receipt, storage, and distribution 


of merchandire,. That these warehouses per- 


form an impertant public service is undis 
puted, Th merchandise warehouse receives 
goods in carloads and distributes them in 
smaller quantities to local jobbers or 
retailers, or reships them in less-than- 
carload lots to near-by destinations; issues 
wegotiable and nonnegotiable receipts, 
provides insurance, and allows credit to 

be obtained on merchandise stored; provides 
recoopering, marking, and separation of 
varieties and various incidental clerical 
services. Warehouse services enable manu- 
facturers to keep spot stocks for their 
customers; eyualize production by steadily 
absorbing the manufacturers' output while 
eliminating heavy investment in reserve 
storage space; reduce freight charges and 
save time in + ;ansit through handling goods 
in carload quantities; reduce fire risk and 
loss and damage claims; and eliminate the 
necessity of providing storage space at point 
of origin”™. 


break-bulk, packaging and related functions; and 


. goods. Often he will pay the iy; ming and utgo 
charges to facilitate the movement of the jood 
All of these services and expeaditurs ire 
reliance upon the lien. The sien applies to all 
bailor in possession of the warehouseman, allowing ths rel 
of goods but retaining the security of th lie I 
of this bailor in storage. 


The existence of the lien allows th: free f 
goods through the warehouse without the 


Payment procedures or similar strictures which x ild 


ix ° 1 l 
the movement of goods until charges have been ati 1 

lien allows the local, generally small warehouseman t lea 
the good of companies located throughout the Int, ind 
world without extensive prearrangement for security, redit 
prepayment and similar protections. The lien facilitate t 


movement of goods through the stream of Comme 


Small companies and new cx panies must mining 


their outlay of capital in the distribution and marketing 
2 of their goods. At the same time they must expand and I 
up new riarkets and sell into new parts of the country é 


existence of the security of the lien facilitates the ware- 
- houseman's handling of the goods of such companies without 
the prepayment of all contemplated charges. (A. 165-166, 


L1O= 572) « 


The sale of goods pursuant to the lien is also a 
commercial necessity. Space is the foundation of the ware- 
houseman's operation. The space occupied by goods of a Ue- 
faulting bailee must be expeditiously cleared. Et 28 of 
littie benefit to the warehouseman to assert that if delays 
occur becuase of the need to sue on the debt and foreclose 

na judgment that the additional storage charges during 


the delay might be part of the compensation. 


The merchandise warehouse is designed to move goods 
and earn revenues in handling goods and providing the various 
break-bulk, packaging and related functions. The opportunities 
to earn such revenues ar2 lost when Space is tied up in the non- 


productive storage of a defaultee'"s goods. 


Other potential users are precluded from use of the 
space. In peak periods of warehouse use, this would be detrimental 


to commerce generally. 


Further, the value of commercial ga ds often re- 
quires that they be expeditiously sold. Perishable goods 
are a prime example. 6 Lt y sold their value is 
Giminished or even lost. Seasonal goods are another example, 
as are commodities with widely fluctuating market prices. 


(A. 165-166, 171-172). 


The sale provisions of the Code allow a commercially- 
reasonable process for disposition of th: goods, ] ; im- 
stances of modern commercial practice, national and international 
markets, and the recognition of the position of the persons 
dealing in the warehousing of commercial merchandise, the 
provisions for the lien and the sale of goods are reasunable 


and appropriate. 


This Court should recognize the substantial differences 
which exist with respect to the plaintiffs' situation in the 
storage of their used mousehold goods and that of the merchandise 
warehousing industry. The household goods warehouse receives 
a person'shousehold effects, stores them and releases them when 
the charges are paid. The merchandise warehouseman does not 


and cannot deal economically with each lot of goods as a 


separate, distinct unit. It must allow goods to flow through 


the warehouse, often shipping the goods within hours or days 


m 


of their arrival. The lien as is permits the goods to be 
handled, and it is a commercial necessity for the merchandise 
warehouse industry. Ra 2792).; 
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POINT I 


NO STATE ACTION IS INVOLVED IN 


THE CREATION OR EXECUTION OF THE LIEN 


The Court below held that there is no action by 
the state involved in either the creation of the warehousemen's 
lien or the sale of goods pursuant to that lien. Plaintiffs 
have apparently abandoned their argument that the enactment 
of Section 7-209 allowing for the creation of the lien is 
state action. They recognize that the lien existed prior to 
the codification and its enactment does not constitute action 
in derogation of the common law or a public function performed 
by a private party (Plaintiffs' Brief pages I5-16.,..29;) 23,. 34 


and ig ee 


As to Section 210, the lien execution provisions, 
Court below was correct in concluding that state action 


not involved. 


The doctrine of state action requires not merely 
state involvement, otherwise all private action falling under 
any statute as well as all common law adopted by statute in 


the various states would constitute state action. The require- 


ment is one of significant state involvement. Moose Lodge v. Irvis, 


407 U.S. 


The question of whetl2r state involvement was 
i sufficiently significant was discussed in Adams v. Southern 
California First National Bank, 492 F. 2d. 324 (9th Cir.-1973). 
The Court there found no Significant state action in the re- 


possession provisions of the Uniform Commercial Code Section 


9-503 and 9-504. 


Similarly, in Oller v. Bank of America, 342 F. Supp. 
Someries ats eee + CR 


oi So (he, Cal.-1972), the Court noted: 


"Zt te dasEficul te eo imagine any statutory 

provision that does not, in some way, con- 

trol human relationships. To say, as 

plaintiff seems to contend, that all human 

behavior which conforms to statutory re- 

quirements is 'state action' or is ‘under 

color of state law' would far exceed not ’ 
only what the framers of the Civil Rights 3 
Act ever intended but common sense as well". . , 


Plaintiff's reliance on Hernandez v. European Auto % 
Collision, ano., 437 2. 2a. 378 t24a, Cis, i973) 5. ke misplaced. 
In that case the lower Court had specifically concluded that 
it need not pass upon the question of state action since the 
complaint was dismissed on other grounds, The Appeals Court 
reversed the dismissal and remanded for a ++i2} without any 


decision as to whether state action was involved. 


Judge Werher's Opinion recognized th Hernancez 


could not be ccnsidered dispositive of the stare action question. 


~l0= 


cA FLO). His conclusion S prouper. To build so substantial 


an argument as state action upon the lender need of an implicit 


Instead, Judge Werher correctly applied the factors 
enumerated in Jackson v. Statler Foundation, 496 F. 2d. 623 


(2d. Cir.-1974), cert. denied, 420 U.S. 927 (1975), to determine 
if state action was involved in Section 210. All of this leads 
to the conc 


us*on that significant state involvement does not 


exist with .zespect to the lien enforcement provision. 


"2s conclusion was adopted in Melara v. Kennedy, 74 


Civ. 1535 IND. Cals 1974)> where the California equivalent of 
Section 210 was specifically held not to involve Significant 
state action. To the same effect is Smith v. Bekins Moving & 


Storage Co., 12s Supp. L261 (ELD. Pawo 1974)", 


Finally, in Magro v. Lentini Bros. Moving and Storage 
Co., 338 F. Supp. 464, 466 (E.D.N.Y¥.-1971), the Court refused 
to reach the issue of whether state action was involved, deciding 
tnat the warehousemen's lien provisions did. not v =te due 


process requirements. 


The cases addressing themselves to the warehouseman 


lien statute all Support Judge Werher's Opinion. This conclusion 


oh i ie 


Pian. 


P . . ‘ _ . ’ ine, . . : 
1s sound, conforms with the decisions and should be applied 


. in the instant proceeding. Neither the creation of the ware- 


housemen's lien nor its execution involve significant state 


action under Section 1983. 


PINT il 
+‘. THE MERCHANT-WAREHOUSEMAN SITUATION 
THE STATUTE SATISFIES DUE PROCESS 
Recent decisions establishing due process criteria . 
applicable to the pre ection cf consumer property clearly re- 
Ccognize distinctions noug the types ot property and the persons 


involved. Those distinctions must be applied to any analysis 
of whether Section 210 sziisfies due process, In the commercial 


setting of mercnandise warehousing, Section 2:10 satisfies due 


process requirements. 


The case of Sniadach v. Family Finance Corp., 395 U.s. 
337 (1969) involved wage earners and the garnishment of wages 
without any prior hearing. The Court recognized the unique 
position of both the type of persons involved in garnishment 
proceedings and the special status of the type of property 


involved in a wage garnishment. 


As the Court stated in Sniadach, supra, at page 340: 


"We deal here with wages - a specialized type 
of property presenting distinct problems in 
our economic system." 


>-hen discussed various studies which 


had been conducted with regard to the effects of garnish- 


ment. These studies indicated that garnishment falls 
hea y upon the poor and forces the wage earner's income 
tof below the poverty level With respect to the 


parties involved in garnishment actions the Court recognized: 


"The leverage of the creditor on the wage 
i enormous", Sniadach, supra, at 


Both the type of property involved and the circumstances 
vf the persons affected are impcrtant to the determination of 


what procedures are required. 


In Fuentes v. Shevin, 407 U.S. 67 (1972), the Court 


elaborated upon its holding in Sniadach, supra. Conditional 
sales contracts covering household furnishings were involved. 
In ruling that a prejudgment seizure of such goods without any 


prior hearing violated due process, the Court specifically 


pointed out that Sniadach was not intended to be limited to 


wages or other necessaries, 


However, the Court specifically considered the position 
of its hearing requirement in a commercial context and concluded 


that its holding was not intended to extend tnat far. I* cited 


D.H. Overmyer Co. v. Frick Co., 405 U.S. 274 (1972), to illustrate 


4 


1€ proposition that the hearing requirement was not an ab- 

solute rule but depended upon the circumstances involved in 

the particular transaction. In Overmyer, supra, the Court 
Neasatenteeiaaes. | enema oe 

concluded that ac t clause is not, per se, violative 

of due 

"The facts of this cage... .. ‘are important, 

and those facts amply demonstrate that a 

cognovit provision may well serve a proper 


and useful purpose in the commercial world 
and at the same time not be vulnerable to 


constitutional attack". 405 U.S. 174, at 
pages 187-188. 


The \, rt further notes that facts such 
lative bargaining power of the parties, whether the contract 
is one of adhesion, the benefit received by the Gebtor, and 
the defenses which can be asserted by the debtor are salient 


factors to be considered in the due Pprecess equation. 


In Mitchell v. Grant, 416 U.S. 600, the Court 


again specified that the Fuentes holding was not an absédlute 
rule. There must be a balancing of the interests of the parties 
involved. "Resolution of the due process question must take 
account not only of the interests of the buyer of the property 
but those of the seller as well". Mitchell v. Grant, supra, at 


page 604, 


Not only is a balancing of interests required, but the 


Court also recognized that the type of property i:.volved and 


white 


the entire circumstances Surrounding the transaction are im- 
portant to a determination of whether due process requires 


a hearin 


The lower Court decisions relied upon by the plain- 
tiffs also recognize that the necessity for a hearing depends 
Upon the type of goods, parties involved, and the circumstances 


transaction, 


3.5 FP. Bupp. 1209 (6cbD: Caiz .« 1970), 
the innkeeper's lien provision was held to violate due process. 
The Court noted that the lien applies to the economically op- 
pressed whose sole possessions, meagre as they may be, are taken 
by the innkeeper. The person normally affected is the long-term 
boarder whose clothes, tools, documents and other necessary goods 
are seized by the innkeeper, and the seizure c.eates economic 


leverage that furthers the oppression of the disadvantaged. 


To the same effect was Collins v. Viceroy Hotel Corp., 


338 FF. Supp. 390° (N.iv. 12: 1972), where the Court noted that 

the innkeeper's lien appiied to necessaries and that the deprivation 
of these items impo.ed a great ha:dship upon the individual. In 
Blye v. Globe - Wernicke Realty Co., 33 N.¥., 2d. 15, 21 (1973), 

the Court struck down statutory provisions allowing the innkeeper 


to take a guest's property saying: 


e+ ethe gs 
such as this . nt 


and make th 


communit 


y 
a hotel or other like 


With respect to this class persons, 


at least, the extraordin y remedy £ 


Summary seizure is especially harsh, 


Oppressive, and, it would seem, unnecessary 


in terms 


the property and the Lxc Ss neces surrounding 


Applying the standsrds developed i 
to the warehouseman's lien when commercial and in 
are involved, it is obvious that the n should 
parties storing goods in merchandise 
corporations merchants. They are knowledgeable concerning 
commercial practices and deal with the merchandise warehousemen 
arms-length position. ne ¢ ( is not one of d- 
hesion, and the merchant is, at least, the equal of the wa 
O the bailor in such circumstances is a nationwide company 


with far greater resources than the warehouseman's. 


The goods so stored are those raw materials and finished 
products dealt with by the merchant : course of its business. 
They are not personal items of property used by individuals. 


products are moving in the stream of commerce. The creati 


hout a li; he the "driven-to-the-wall' 
2mMains alid -nhe enforcement the 


mmercial settir 


Court to provide due 
process C ion consumers just does not apply to the ware- 
houseman's the operation merchandise warehouses. The 


Court I 1] specifically so 


Other Courts have distinguished betweer the commercial 


Situation and the consumer cases. In American Oil Company v. 


McMullin, 433 F. 2d. 1091 (1Oth - Cir. 1970), the plaintiff 


sought damages for money advanced to and property wrongfully 
converted by defendant in his lease and Operation of a service 
station and cafe, The Court rejected defendant's argument that 
a garnishment and attachment of his property were precluded uy 
Sniadach, supra, stating: 

"We do not think that Sniadach was intended 

to preclude all attachments and garnishments 


merely because some hardship may result". 
433 F. 2d. at-page 1096. 


1 ev 1 ed 


nearing 


and s 


involved, 


In Swarb v. Lennox, 405 U. 


case to Overmyer, supra, involving Penn 


visions, the Court Specifically refuse 
was unconstitutional or 

the execution of the cognovit must be 

whether the debtor effectively waived 


Nave possessed if there had been 


Court should speciall 
statute is not unconstitutional on 
forcement of the lien against a mer 


stored in the course of its business 


d to rule that 
circums 
>xamined 


rights he 


companion 


-Ognovit pro- 


the statute 


Surrounding 


nd that the involved 


face and that 
t warehousing 


constit 


ognizing the nature of the parties, the type of 


and the circumstance Surrounding the 


transacti 


the en- 


goods 


The products 


property tha 


a judicial hearing pr 


merchants the course 


The 


decisions 


Specialized property 


have, instead, 


stored by 


requires the speci 


10Lr 


of 


have n 
that 


recognized 


»dures 


[Orporations 
Absent 


and oth olicies 


ltimate 


u 


lien since 


not violate due process 


by merchandise warehouses are not 


alized otection 


pr 


to sale. are goods stored by 


their business, 


ot treated such goods as the type 


requires a hearing prior to sale, 


a distinction as to such commercial 


which will satisfy due process. 


cognized commercial practices, 
9t warrant the careful prote 
lings between a usinessman 
bargaining powe id little fami 
)cedures. 


he sale 


T 
The provisions now have nation-wide applice 
adopted in all of the States except Louisia 
a uniform standard for businessmen warehousing 
throughout the United States. Such uniformity 


in as much as most goods warehoused in merchandis 


are those distributed nationally. 


The statute itself recognizes a distincti 

the sale of goods warehoused by a merchant in the 

ess and the sale of "goods other than goods s 
merchant in the course of his business". Paragraph 
7-210 applies only to the merchant's goods. All persons 
to claim an interest in the goods must be notified 
The warehouseman is required to sell the goods on commercially 
reasonable terms; in a recognized market or at a price current 


in such market, or in conformity with commercially-reasonable 


p.actices among dealers in the type of goods solid. 


ad The statute in Paragraph (8) allows goods of a merchant 
stored in the course of business to be sold under the public auction 


Provisions of paragraph (2), a practice which would be appropriate 
if there is no recognized market. 
=20« 


Among businessmen such requirements satisfy due process. 


E The goods sold are those that are stored for the purpose of 


sale 
in the course of business. The statute permits their sale in the 
course of business, requiring conformity in the sale to commercially- 


reasonable practices. Due process should require no more. 


If there is a dispute over the storage charges, it 
can be subsequently litigated. in ne meantime the goods a 
sold which satisfies the purpose of thvrir having been stored, 


and the warehouseman is able to use the space vacated, It must 


be recognized that merchandise warehousing is the business of 


c 
17) 
b 
42 
17) 
ue) 
a 
19) 
tt 


for the expeditious and frequent movement of goods. 


HH 


f the businessman does not want the goods sold, he can 

pay the charges and sue if there is a dispute over the amount. 

In commercial practice such a requirement does not violate due 
process, but is a reasonable accommodation among competing interests. 


rs 


of 


It is not so oppressive, recogniziag the type goods and the 


parties involved, as to require a judicial hearing prior to sale. 
2 statute embodies legitimate commercial objectives, 
provides reé.nable protection of the competing interests in 
r light of the property and persons involved, and should not be 
found to viaclate due process. Neither on its face nor in its 
implementation in the commercial setting is more required by due 


process than that which is set forth in the statute. 


CLASS ACTION STATUS 
SHOULD NOT BE A -CORDED 


mr 


To include merchandise warehousemen in the same 
class as household goods w. ehouses for purposes of Rule 23 


is inappropriate. The ty groups are separate ani disti- 


ct 


in terms of the type of goods handled, the functions performed 


and the operations conducted. 


Similarly, the individual storing his household goods 
is wholly dissimilar from the General Election Company storing 
its finished goods prior to distribution to wholesalers and 


retailers. 


Plaintiffs recognize the distinction which exists 
between the different types of warehousemen. At page 45 of their 
Brief the plaintiffs agree to limit the defendant class to include 
only consumer transactions where there is no contractual authorization 


for the sale of the gcods. 


If the class can be so drawn and the definition further 
refined to include only those who store used household goods for 
individuals, and the Court would specifically find that the statute, 
as written, satisfies due process requirements for the storage of 


commercial goods the interests of AWA and IARW would be satisfied. 
pe ’ 


warehousemen have a common interest in 
upholding the con itionality of th tatute. As previously 
indicated h ever, a valid due-process distinction 
between he protection accorded consumers and the status of 
ctions among businessmen. Such distinctions preclude 


id designation of so sweeping class as all warehousemen 


1 bailors of all types of goods 


Further, ere is no necessi 
lation. The plaintiffs' claims of constitutional deprivation, 
lr particular circumstances, should be appropriately determined 
A determination of unconstitutionality 


2>quately resolve the consti 


circumstances. Bond v. Dentzer, 
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houseman's lien 
not violate due 
merchant's storage of proxy 
business. 
lly submi 
WAREHOUSE 
NTERNATIONAL 


RIGERATED WARE 


KERWIN 


{fA 
45> -— 


> SMM IE 
NORMAN wis 


to Pal te 


WERNER & WE 
Thear Attorney 


Street 
York 


| aK : aa \ i'l I " 
} tal Ser wilt } . sli sia 


